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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


WILLIAM McQUILLAN, 
Plaintiff, 
AFFIDAVIT 
- against - 


74 Civil 2300 
"ITALIA" SOCIETA PER AZIONE 
DI NAVIGAZIONE, (MIG) 


Defendant, eS | 


See eee tee ee ee 


STATE OF NEW YORK 
COUNTY OF NEW YORK ar 

BRUNO A, FOREL, being duly sworn, deposes and says: 

I am the New York Claims Manager of defendant Italia 
Societa Per Azioni Di Navigazione - Genova (hereinafter referred 
to as Italian Line), and I am fully familiar with the operations 
of Italian Line, with the pleadings herein, and with the facts. 
and circumstances involved in this motion. 

This affidavit is respectfully submitted in support of 
Italian Line's motion to dismiss the plaintiff's action on the 
ground that it was not commenced within one year from the 
occurrence of his alleged injuries and is therefore time-barred 
pursuant to the plaintiff's passage contract, (A specimen 
contract booklet, wicker is identical in form to the booklet : 
issued to the plaintiff, is annexed as Exhibit "A",) 

The plaintiff instituted this action in the Supreme 
Court of the State of New York, County of New York on April 5, 
1974 by service of a summons (Exhibit "B") only. Defendant 
appeared in the action and demanded a complaint, and on or about 
May 6, 1974 the plaintiff served a complaint (Exhibit "c") on 
the attorneys for Italian Line. On or about May 28, 1974, 
defendant Italian Line removed the action from the Supreme Court 
of the State of New York, County of New York to the United 


States District Court, Southern District of New York, | 


AFFIDAVIT OF BRUNO A. FOREL IN SUPPORT OF MOTION 
FOR SUMMARY JUDGMENT. 7 


(ABP. Ps B) 


Thereafter, the defendant served its answer (Exhibit "D") 
in which it specifically reserved its defense tased on the 
failure of the plaintiff to institute sult within one year as 
required by his passage contract. 

In his complaint, plaintiff alleges he suffered personal 
injuries through the negligence of Italian Line on February 7, 
1973 while he was a passenger aboard its vessel, the SS 
MICHELANGELO. By failing to commence the action until April 5, 
1974, plaintiff has failed to comply with Articles 13 and 14 of 
his passage contract, which provide in pertinent part as 
follows: "Art. 13 - NOTICE OF CLAIM - (a) The Company 

shall not be liable for any claim for loss of life 

or injury unless written notice thereof with full 

particulars be lodged with the Company or its agents 

within six (6) months from the day when the death 

or ep nag | occurred in resvect of any claim where 

Section 4233A of the Revised Statutes of the United 

States shall apply. 

Art. 14 - TIME LIMIT ON CLAIMS - Suit to 

recover on any claim against the Company shall be 

instituted; 

(a) as to claims mentioned in subdivision (a) of 

Article 13 above, within one (1) year from the day 

when the death or injury occurred;..." 

The passage contracts in use by Italian Line were sub- 
stantially revised in 1970. The new form passage contract was 
issued to plaintiff on January 10,1973. Plaintiff did not 
embark aboard the MICHELANGELO until February 3, 1973. 

A review of the specimen copy of the plaintiff's contract 
booklet (Exhibit "A") shows that the limitation provisions 
are clearly embodied within the general contractual provisions. 
The words "PASSAGE CONTR)’ T" appear in English and three other 
languages on the front cover of the booklet in large black 
print, along with a prominent white lettering on a blue back- 
ground at the bottom in both Italian and English as follows: 


"TERMS OF PASSAGE CONTRACT, 
PASSENGERS ARE KINDLY REQUESTED 


Pe 
AFFIDAVIT OF BRUNO A. FOREL (APP. P.5) 


WTTT.TAM MeClirTrstANn 


TO READ “NE CONDITIONS OF THIS 
CONTRACT BEFORE ACCEPTING," 


The terms and conditions of the contract commence on 
the cover immediately thereafter in Italian and English, and 
continue through the first six pages of the booklet. The 
plaintiff retained his contract booklet including these first 
six pages containing its terms and conditions, 

Italian Line's records reveal that the plaintiff's 
failure to institute suit within the one year limitation is 


inexcusable, When Italian Line requested particulars concerning 


the plaintiff's claim in 1973, it informed the plaintiff and 
his lawyer that its correspondence was being "written without 
prejudice to any of our rights under the passage ticket or 
otherwise", See copy of Italian Line's letter to the plaintiff 
dated March 6, 1973 (Exhibit "E"), and copy of Italian Line's 
letter to his attorney dated May 3, 1973 (Exhibit "F") which 
enclosed a copy of the March 6, 1973 letter to the plaintiff, 
Accordingly, it is clear that the plaintiff had ample 
notice of the terms and conditions of his passage contract, and 
that he should be bound by them. 
WHEREFORE, it is respectfully requested that the Court 
enter an order dismissing the plaintiff's action based on his 
inexcusable failure to commence suit within the one year time 


limitation contained in his passage contract, 


ee, 


Sworn to before me this 


a~“Caay of July, 1974. 
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al trasporto qui indicato cella persona O delle persone qui nominate, in 
contormita alle condizioni CONTENUTE NEL PRES! NTE CONTRATTO 
DI TRASPORTO, STAMPATE SU QUESTA PAGINA E SULLE PA- 
GINE 3, 4, 5, 6 


An. 1 - INCEDIBILITA’ DEL BIGLIETTO 

I) presente biglietto di passacgio ¢ valido solo per la persona, o le perso- 
ne. cui @ intestato ¢ ror la nave, sistemazone ¢€ data di partenza qui indi- 
caie e non é cedibiie. 


Art. 2 - PREZZO Di PASSAGGIO 


La Societa si riserva il diritto di modificare il prezzo del*passaggio prima 
della parienza della nave per qualsiasi crociera oO per il viaggio di andata 
e/o torneo. In tal caso il passere dovra pagare la diiferenza prima 
dell’imbarco oppure avra il dirito alla risoluzione del contratto ed al rim- 
borso della somma versata per il trasporto non effetiuato, dedotte le prov- 
Vigioni dovute agli agenti. 


ro 


Art. 3 - MANCATA PARTENZA DEL PASSEGGERO 


ll passeggero che non si presenia in tempo per la partenza, o che per 
qualsiasi ragione non si imbarca, non ha diritto ad alcun rimborso della 
somma versata per il passaggio 

pa 


Art. 4- CANCELLAZIONE TEMPESTIVA DEL PASSAGGIO 


Qualora prima della partenza della nave il passeggero intenda recedere 
* gal suo contratto di passaggio, la Societa, a sua richiesta, si adoperera, 
wi limiti del possibile, per vendere la sistemazone indicata in questo con- 
ratto. Se detta sistemazione verra venduta, la Societa rimborsera al pas- 
e¢zeero ja somma pagata da lui o dal suo agente meno 10% di diritti di 
ancellazione spettant: alla Societa. L’eventuale rimborso sara effettuato 
alla Societa nel Paese e nella valuta in cui avyvenne detto pagamento. 
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the transportation described herein to the person or persens named herein, 
subiect to the terms SET FORTH IN THIS PASSAGE CONTRACT, 
PRINTED ON THIS PAGE AND ON PAGES 3, 4. 5, © 


Art. 1 - TICKET NON-TRANSFERKABLE 

This passage ticket contract is valid only for the person, of penuns., boven 
named and for the vessel, accommodation and sailing date herein indicared, 
and is not transferrable. 


Art. 2 - PASSAGE FARE 

The Company reserves the right to change the passayse fare before the 
sailing of the vessel on any crurse, or for the outward and of hemeward 
vovace. In such case, the passenrer must pay the difference before em- 
barkation or he shall have the right to cancel the contract and have the 
amount paid for the unused passage refunded, less ¢ sions tO agents. 


An. 3 - FAILURE OF THE PASSENCER TO SAIL 

The passenger who does not timely present himself for the sailing, of who 
for any reason does not embark, is not entitied to any refund of the 
passage fare 


Art. 4- TIMELY CANCELLATION OF PASSAGE 

If prior to the sailing of the vessel the passenper intends to cancel the 
passage contract, the Company shall, at his request, reasonably endeavor 
to sel! the accemmodation indicated in this contract. If this accommoda- 
tion is sold, the Company will refund to the passenger the amount paid 
by him or his agent less 10% cancellation charges accruing to the Company. 
Such refund, if any, shall be made by the Company in the Country where 
and in the currency with which this passage was paid. 


Arn. 5 - CHANGE OF ACCOMMODATIONS 
The Company reserves the nght to assign to the passenger accommodations 
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Art. 5 - CAMBIAMENTO DI SISTFMAZIONE 

La Societa si riverva il diritto di assegnare al passegxero una sistemazione 
diversa da quelia precedientemente assegnatagli. Se if prezzo della siste- 
mazione sostituc'va é inferiore, la Societa rimborser’ la difterenza. 


Art. 6 - RIFARDO, MODIFICA O SOPPRFSSIONE DEL VIAGCIO 

La Societa ha facolta, per cause dipendenti o meno dal proprio controllo, 
di cancellare © terminare il viazziw, far ettettuare scali alla nave in port 
diversi da quelli fissati, ometierne alcuni, imiziare il viazzio da un porto 
diverso da quello stabilito, adibire la mave ad alira lines ¢/0 servizio, 
anticipare o ritardare la data ¢/o Vora di partenza originariamene an- 
nunziata. 


Art. 7 - ITINERARIO - TRASBHORDI 

HN Comandante ha pieno diritto di procedere senza pilota, di rimorchiare 
o di farsi rimorchiare € di prestare assistenza ad altre navi in qualunque 
circostanza, di Udeviare dalla roma prevista in qualunque direziune, per qua- 
lunque distanza e per qualsiasi scopo, di rmtardare o di terminare il viag- 
gio, € di trasburdare il passegeero ed il sud bagazlio su qualsiasi altra 
nave o su aliro mezzo di trasporto, appartenente alla Societa o meno, 
diretti al porto di destino. 


Art. 8 - CONDIZIONI SANITARIF E COMPORTAMENT? DEL PAS- 
SEGGERO - La Socictad in qualunque momento ed a sua assoluta discre- 
zione ha facolta di rifiutare di trasportare, o pud sbarcare o espellere qual- 
siasi passegeero in qualunque porto o luogo, qualora le sve condizioni sani- 
tarie o fisiche, o la sua condotta arrechino pregiudizio alla sicurezza della 
nave, o molestia agli altri passeggeri. 


Art. 9 - RESPONSABILITA’ DEL PASSEGGERO 

Sono a carico del passexggero tutte le spese, imposte, tasse di imbarco 0 
sbarco, diritti fissi o altre spese similari; inoltre egli sara tenuto a fisar- 
cire alla Societa ogni contravvenzione, mulia, spesa € danni ¢/o onere 


cui, per sua colpa, la Societd possa essere soggetta o che possa essere messa 
a carico della Societa da parte delle Autoria Portuali, Doganali, Sanitarie 
o di qualunque altra Autorita di qualsiasi Paese. 


Art. 10 - FATTS VERIFICATISI AL DI FUORI DELLA NAVE 

La responsabilita della Societa, qualora non sia diversamente esclusa in 
altri articoli di questo contraito, @ strettamemte Fimitata a fatti verificatisi a 
bordo di navi di sua proprieta o di navi da essa noleygiate € non si esten- 
de a fatti accaduti altrove, inclusi quindi, ma senza limitarvisi, a fami av- 
venuti durante escursioni ¢ o gite a terra, servizi ci natanti o traghetti, 
trasbordi, trasporti su altre navi © mezzi, collepamenti tra le navi della 
Societh e€ quelle di altri vettori, ed in genere fatti ricollegantisi a servizi 
resi da prestatori autonomi che nun sono agents o dipendenti della Societa. 


An. li - BAGAGLIO 

(a) I bagaglio, che comprende sia il bagaglio a mano che i bauli, deve 
contenere esclusivamenie effetti personali del passegeero. I quantitativo di 
bagaglio che ogni passepgero pud trasportare in franchiyia é stabilito 
dalle tariffe della Societa. (b) HU passeggero, al momento dell'imbarco, 
deve consegnare in custodia al Comandante Gualsiasi arma bianca o da 
fucco. (ce) He passegzero non deve includere nel suo bagaglio, né tenere 
con st o nella sua cabina manoscritti, danaro in contanti, gicielli o og- 
eetti preziosi di qualunque genere aventi un vaicre superiore a U.S. Dolleri 
200. Gli oggetti di valure possono essere acccuatamente collucati nelle 
cassette di sicurezza della nave, in conformua alle condizioni stabilite 
dalla Societa, purché vi sia spazio disponid.je. oppure possono essere 


* speciti come merce con regolare polizza di car.co della Societa. (d) I) pas- 


seggero non deve includcre nel bacaglio, ne porzare a bordo, qualunque ge- 
nere di esplosivi o oggetti infiammahili, pericolosi o nocivi. (e) Gli ani- 
mali di qualunque specie non possono essere portati a bordo senza ap- 
posito biglietto rilasciato dalla Societa. (f) I passegeero deve imballare 
adeguatamente ciascun collo di bagaglio ¢d apporvi delle marche indele- 
bili comtenenti le sue generalita complete e¢ andirizzo, nome della nave, 


VAILABLE 


other than those previously booked. If the price of the substituted accom- 
modations is lower, the Company will refund the difference 


Art. 6 - DELAY, CHANGE OR CANCELLATION OF VOYAGE 


The Company may, whether of not from causes besond its control, cancel 
or terminate the voyage, have the vessel call at ports other than those scne- 
duled, omit some of these ports, commence the voyace from other than 
the port scheduled, put the vessel in other line or service, oF advance or 
delay the scheduled date and hours of sailing. 


Arn. 7 - ITINERARY; TRANSSHIPMENTS 


The Master has full authoray to proceed without pilots, to tow or to be 
towed and assist vessels in al! circumstances, to deviate from the ordinary 
route in any direction, to any distance and for any purpose, to delay or 
to terminate the voyage, and to transfer the passenger and his baggage to 
any other vessel or to any other means of transportation, whether belonging 
to the Company or not, bound for the port of destination. 


Art. 8- HEALTH CONDITION AND CONDUCT OF THE PASSENGER 


The Company at its sole discretion and at any time may refuse to transport, 
may land of reject any passencer at any port or place because of health 
or physical condition of because of conduct impairing the safety of the 
vessel, or because of conduct inconveniencing other passengers. 


Art. 9 - P*SSENGER’S RESPONSIBILITY 


The passenger shall bear all expenses, taxes, embarkation or landing char- 
ges, stamped duties and other similar expenses; he shall also reimburse the 
Company for any penalties, inconveniences, fines and expenses which 
through his fault the Company may incur or may be assessed by Port 
Authorities, Customs, Health Officers, or by any other Officers of any Coun- 
uy whatsoever. 


An. 10 - OCCURRENCES BEYOND TIE VESSEL'S LIMITS 


The responsibiluy of the Company, when not otherwise excluded under 
any article of this contract, is strictly hamted to occurrences on versels 
owned of operaicd by it, and does not catend to oscurtences clsewhere, 
including, but not limited to, excursions and/or shore tips, tender service, 
transshipments, transportation by other ships or other means, connections 
between its vessels and other carners. and in general sers ces provided by 
independent contractors who are not agents or servants of the Company. 


Art. 11 - BAGGAGE 


(a) Baggage, which includes handbags and trunks, mu eoly contain 
personal effects of the passenger. The amount of baypage that cach pas- 
senger may carry without additional charge ts established in the Company's 
tariffs. 


tb) The passenger, when embarking, must deliver to the Masicr any 
weapons or firearms for safekeeping. 


(ec) The passenger must not include in his baggage, nor keep on his 
person or in his cabin, manuscripts, cash, jewelry or valu bles of any 
description worth over $ 200 in U.S. Currency. Vaiuabdie articies may be 
appropriately placed in the ship's safe, subject to the reculations of the 
Company, provided space is available, of may be shipped as freight 
uncer the Company's regular bill of lading. 

td) The passenger must not carry as bagyage, nor bring on board, any 
explosives or inflammables or other dangerous or harmfu! articles 

(e) Animals of any kind cannot be brought aboard without an appropriate 
ticket being issued by the Company. 

if) The passenger must securely pack and durably mark each piece of 
baggage with his full name and address, name of the vessel. cabin number 
and port of destination. He must also personally attend to the taking on 
board of his handbags, ascertain prior to departure that all of his baggage 


PASSAGE BOOKLET AND TICKET USED ON DEFENDANT'S MOTION 
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(APP.P.8) 


~ ALY COPY AVAILABLE 


numero della cabi e¢ porto di destino. Feli deve personalmente se 


le operarioni din roo del suo buvaglo a mano, accertarsi prima a 
partenza che tutto i! suo bovaglio sia a bords ed ottenere i rilasce 

meevute per i colli ststemoats nella havarliera e’o nella stiva. fer WH pus 
seyyero deve dichisrare puma delliunbane il salore del suv oazarlio e, 


in ditetlo di cid, if valore totale dt tale bagaglio sata considerato non 
superiore a US. Doliari 200. Qualora, prima dell'imbarco, il passegzero 
rilasci alla Socreta una dichiarasione serita attestante che il valore del 
suo bsuxaylio supera U.S. Dollar lin e, al tempo stesso, payhi alla So- 
cieta un supmlemento nolo in r ve dell’un per cento (1°) sul maggior 
valore, facendusi rilasciare relativa ricevuia, la responsabilité della Societa 
Mon superera il sucdetto valore dichiarato; in caso di aVaria o perdita par- 
ziale di cui Ja Societa sia responsahile, questa rispondera proporzionalmente 
di tale valore. In nessun caso tali valutaznonmi costituiranno presunzione di 


valore reale. Tutte le disposizioni di cui sopra saranno applicabiii indiper- 
demtemente da! futto che il bagaglio venga sisternato in cabina, nella baga- 
gliera, in stiva o in Qualunque altro posto. () TH bagaelio non ritirato al 


lartivo della nave sara depositato a rischio ¢ spese del passegzero. 


Art. 12 - SERVIZI DL PRESTATORI AUTONOMI 

IWlspassegeero dovra pazare per le prestazioni sanitarie effettuate dal 
medico o dai medici di bordo in conforma alle tariffe ufficiali, (di cui vi 
Sono copie a bord) in viyore nel porto di iscrizione della nave. Il pas- 
Segxecro ticonusce che i servizi disponibili a bordo per sua comcdita, e€ resi 
da tali prestatori asutonomi inclusi ma non limitati al barbiere, al parruc- 
chiere per signora, manicure, massagyiatore, fotografo,  istruuori, sono 
unicamente a spese e rischio del passegeero stesso 


Art. 13 - NOTIFICA7ZIONE DEL RECLAMO 

(a) La Societa non sara responsabile per alcun reclamo per morte o infer- 
tunio a meno che non sia proposia a tale scopo una denuncia particola- 
reggiata per iscritto alla Sucieth o ai suoi agenti entro sei (6) mesi dal 
giorno della morte o dell'infortunio e cid in relazione a qualsiasi reclamo 


cui sia applicabile l'art. 4283A Revised S:atutes degli Stati Uniti. (hb) La 
Societa non sara responsabile per avaria o perdite del bas: a meno 
che il passeggero, al momento della meonsegna, non li denunci ach ulticiali 
di bordo o ai rappresentant o agents della Societa nei rispettive uffici del 
gvorto di sharen, ¢ a condizione che la So vcieta sia posta in vrato di ace 


cenare Veoita detia perdita o deli avana al momento dethe sbareo, oppu- 
fe, se si tratta di avaria o perdite non apparenti, non pi tard: di dieci 


giocni dalla riconseyna. 


An. 14 - PRESCRIZIONE 

Tutte te avwni contro la Societa dovranny essere Promase 

(a) se tiguardant i reclami previsti al parasrafo (a) del precedente articolo 
13, entro un (1) anno dal giorno delia mone o dell infortunio; 

(b) se riguardanti tutte gli altri reclamt dovranno essere promosse entro un 
(1) anno daliarrivy del passezgero a destino o, in caso di mancato arrivo, 
dal giorno in cui il passeggero avrebbe cdovuto arrivare, con lu sesuente 
eccezione: net trasporti che hanno inizio e termine in Europa o in porti del 
Mediterraneo, tali diriti si prescrivono in sei mesi. 


An. 15 - MODIFICHE-SEPARABILITA’ DELLE CLAUSOLE DEL CON- 
TRATTO - Nessuna alterazi.ne o modifica veneratrice di responsabilita 
diverse da quelle qui stabilite sara valida a meno che non venga tutta per 
scritto e firmata da un rappresentante autorzzato della S-cicta. Le clau- 
sole del presente contratto saranno separanili ed indipencenu e T'ille- 
galita, inefficacia o invalidita totale o parziale di una singola clauscla o 
parte di essa non rendera illezale né invalider alcun’altro Paragrafu, clau- 
* sola o norma del contratto stesso. 


Art. 16 - CAUSE 

Salvo quanto diversamente qui stabilito, tutte le controversie che potessero 
Sorgere, dal presente contratto di trasporto saranno risolte in base alla 
Legge Italiana, € tutte le cause contro il Vettore saranno promosse esclu- 
Sivamente davanti l'Auturita Giudiziaria Italiana. 


is on board and obtain receipts for pieces placed in the baggage room 
and/or in the hold. 

(g) The passenger must declare the value of his baggage prior to embar- 
kation and. unless he does so, its total value will be deemed not to 
exceed $ 200 in U.S. Currency. If, prior wo embarkation, the passerger 
delivers to the Company a declaration in writing that the value of his 
bagcage exceeds $ 10 in U.S. Currency and, when doing so, pays the 
Company additional charges at the rate of one per cent (162) on such 
excess, for which a written receipt must be obtained by him, the Com- 
Pany's liability shall mot exceed such deciared value; in case of damage or 
partial loss for which the Company is liable, its liability shall be com- 
Puled on a pro-rata basis of the above valuations. In no case shall the 
above valuations constitute a presumpticn of actual value. All of the 
foregoing shall apply irrespective of whether the baggage is in the cabin, 
am the baggage room, hold or elsewhere. 

(h) Baggage not claimed upon arrival of the vessel will be stored at the 
Pas nger’s msk and expense. 


Ar. 12 - SERVICES BY INDEPENDENT CONTRACTORS 


The passenger shall pay for medical services received from the ship's 
doctor(s) according to the official tariffs (available on board) in force at 
the home port of the vessel. The passenger agrees that services available 
for his convenience on bord ship and rendered by such independent con- 
tractors, including but not limited to the barber, hairdresser, manicurist, 
masseur, photographer, instructors, are solely at the risk and at the expense 
of the passenger. . 


Art. 13 - NOTICE OF CLAIM 


(a) The Cor.pany shall no. be liable for any ciaim for loss of life or injury 
unless written notice thereof with full particulars shall be lodeed with the 
Company or its agents within six (6) months from the day when the death 
or injury occurred in respect of any claim where Section 4283A of the 


Revised Statuies of the United States «hall apply. (b) The Company shall 
net be liable for loss or damave t baceave unless at the time of 
te-~delivery to the passeneer he repotis the loss or damage to the ship's 
officers or to the Company's representative or agents at its cflices or 
agents’ offices at the port of disembart tion, and unless the Company shall 
be allowed to ascertun the extent of toe boss of damave at that ume or if 
the loss or damage 1s not apparent, not later than ten (i0) days after 
re-delivery. 


An. 14 - TIME LIMIT ON CLAIMS 

Suit to recover on any claim against the Company shall be instituted: 

(a) as to claims mentioned in subdivision (a) of Article 13 above, within 
one (i) year from the day when the death or injury occured; 

(b) as to all other claims, within one (!) year from the passencer’s arrival 
at destination or, in the case of non-arrival, from the day on which the 
passenger should have arrived, with the following exception: as to passages 
commencing and ending in Europe or in the countries of the Mediter- 
ranean, the prescription of the myhts mentioned in this sub-arti-.e is of 
six (6) months. 


An. 15 - AMENDMENTS; SEPARACILITY OF CONTRACT TERMS 
No alteration or amendment creating responsibilities other than those 
herein set forth shal! be valid unless made in writing and signed by the 
duly authorized representative of the Company. The terms of this contract 
shail be separable and the illegality or invalidity of any articles in whole 
or in part shall not effect or invalidate any other article, paragraph, clause 
or provisions thereof. 


An. 16 - SUITS 
Unless otherwise provided herein, all controversies arising out of this pas- 
Sage contract shall be determined according to Italian Law, and any 
suits brought against the Carrier may be brought only before the judicial 
authority of Italy. 
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-< 10G—Summons with Notice, Blank Court. JULIUS BLUMBERG. INC., LAW BLANK PUBLISHERS 
P 


i> ie Se ak Soo fe. 


Personal Scrvice. 4 60 F° “HANGE PL. AT BROAOWAY,. N.Y. C. 10004 
att SUPREME COURT OF The STATE OF NEW YORK Iauex No. ( 
pV" ~  CouNTY OF NEW YORK Plaintiff designates ( 
yd Cate ee ee ee ae NEW YORK 
WHLLIAM McGUILLAN County as the place of trial 
, The basis of the venue is 
‘ DEFENDANT RESIDES IN 
: . Plaintiff NEW YORK COUNTY 
; against J ; 
"ITALIA" -SOCIETA' PER AZIONE DI Summons with Notice 
NAVIGAZIONS 


Plaintiff — resides at 


5 VARNEY AVE. 
Defendant HUNTINGTON STATION 
County of wasspy 


“ To the above named Defendant 


Unit ure heryly Sitiittiotned to answer the complaint in this action and to serve a copy 


x of your answer, or, if the complaint is not served with this summons, to serve a notice of appearance, on the Plaintiff's 
Attorney(s) within 20 days after the service of this summons, exclusive of the day of service (or within 30 days 
 gtter the service is complete if this summons is not personally delivered to you within the State of New York); and in 

case of your failure to appear or answer, judgment will be taken against you by default for the relief demanded in the 


complaint. 
' Daed, Jqnuary 15th,1974 HAROLD I. GOLD 
Defendant's address: Attorney(s) for Plaintiff 
1 Whitehall St. Office and Post Office Address 
MEW et PE CA mnidbedon is No. 10 East 198th St. 
-Acyion for damages for personal Bronx, N.Y. 10468 


. injuries suffered by plaintiff due to 242-367-4441 
The relief sought is defendant's nezligence ; 
Damages in the sum of $100,000, ; 


’ t ; Upon your failure to appear, judgment wi'l be taken against you by default for the sum of sl CO ,OO0O. 
) with interest from 19 and the costs of this action. 


“s 


} be | (APP. P.12) 


AS A FIRST DIFENSE 
5. That the said William McQuillan and his wife were 
pascengers aboard the SS MICHELANGELO solely by reason of a 
ticket contract between themselves and the defendant, a copy of 
the provisions of which is annexed$ and, having failed to comply 
with the notice of claim and the time limitations provided in 
Article 13 and Article 14 of the said contract, they may not 


recover herein. 


PARAGRAPH No.5 OF DEFENDANT'S ANSWER USED ON DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT AS PART OF EXHIBIT “D"« (APP.P.12) 
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AIS DEPAREENT - rin 3 
on’ G 
May 3, 1973 - 
Varold Ie Gold,. Fed. 
1U Fast 193 Street 
Bronx, We Ye 19450 
Res SS MICHELANGZSLO 
Williem kcCuillan 
Our Ref: iMI-1337/543 
oar Mr. Gold: 
We are in receipt of your communication of April 17, 
1973 and have eo noted that ifr. McQuillan hss xretainea you { 
on the subject metter. We are sending bo you end housed wuoto~ ' 


etatic cosy of our letter addressed to him on March 5S which 
we herewith confira. 


citing to hear from you, we remain 


' JEALTAYU I i Tiss 

; BD. Aw Forei, ‘ianager : 
& Claias Department 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEw YORK 


WILLIAM McQUILLAN, 
Plaintiff, 
- against - 


"ITALIA" SOCIETA PER AZIONE 
DI NAVIGAZIONE, 


Defendant. 


STATEMENT PURSUANT 


TO GENERAL RULE 9(g) 


74 Civil 2300 (MIG) 


The following i3 a statement by the defendant of the 


material facts as to which it contends there is no genuine 


issue to be tried on its motion for summary judgment based on 


plaintiff's inexcusable failure to commence suit within one 


year as required by U.S.C. §183b and his passage ticket contract. 


1. In his complaint, plaintiff alleges ne suffered 


personal injuries through the negligence of the defendant on 


February 7, 1973 while he was a passenger aboard its vessel, 


the SS MICHELANGELO, 


2. Plaintiff commanced the action in the Supreme 


Court of the State of New York, County of New York by service 


of a summons on April 5, 1974, and the action was subsequently re- 


moved to this court by the defendant. 


3. The passage contract booklet and 28 U.S.C. § 183» 


require that the plaintiff institute an action within one year 
after his alleged accident occurred, 


4, The plaintiff purchased a passage contract booklet 


on January 10, 1373 for a voyage aboard the MICHELANGELO 


commencing on February 3, 1973. 


(A specimen copy of the 


passage conract booklet is annexed to the affidavit of Bruno 


A. Forel as Exhibit A.) 


5. The plaintiff retained the passage contract booklet 


when he boarded the vessel and still has the booklet in his 


a 
DEFENDANT'S STATEMENT UNDER RULE 9(g) USED ON MOTION FOR 
eS en eee eee 


DURARY JUDGE 


MNT 


(APP.F.15) 


}; possession or in the possession of his attorney. 

ts 6. By failing to commence his action for nearly 
fourteen months after his alleged accident, the plaintiff has | 
failed to comply with the terms and conditions of his passage 
contract booklet and 28 U.S.C. §183b. 


| 
Dated: New York, New York | 
| 

} 


‘ Yours, etc. 


KIRLIN, CAMPBELL & KEATING 
Attorneys for Defendant | 


By 
ember oO e rm 
120 Broadway 
New York, New York 10005 


i 

{i 
1 

| 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


WILLIAM McCUILLAN, 
Plaintiff, 


-against- 4Civil 2300 
M.I.G.) 
“ITALIA"SOCIETA PER AZIONE 
DI NAVIGAZIONE, 


Defendant. 


-)|\f - = = wewewnreee eens se «= 


State of New York ) 
s8s.; 
County of Bronx ) 


WYULIAM McQUILLAN, being duly sworn, deposes and says 


“that he !s the plaintiff herein and makes this affidavit in op- 


position to defendant's motion for summary judgment, being fully 
familiar with all the facts herein. 

This is an action for personal injuries suffered when. 

I sat down upon a deck chair aboard defendant's vessel SS MICHEL- 

ANGELO which broke vnder me, throwing me to the deck and injuring 

me severely. This occured February 7, 1973, in the Caribean Ocean 
while I was a full paying passenger. 

In answer to an advertisement of Liberty Travel Service, 
defendant's authorized agent, I inquired abouta cruise on the above 
vessel and made reservations for myselr, wife, daughter and son-in- 
law for the cruise leaving New York on February 3, 1973. The reser- 
vations were made tn the early part of October, 1972, and a4 cepsdsit 
paid. At that time no discussion was ever had between me anc"Liberty” 
regarding any terms, conditions, stipulations, agreements or limita- 
tions contained in any passage ticket. None was shown to me at that 
time. “Liberty's” reservation memorandum is annexed Exhibit “A". 

Thereafter and on Decé/fs P12, 1972, I paid to “Liberty" 
the balance due of the above passage fare in the amount of $ 1,700.00. 
This is evidenced by their receip*, Exhibit "B", dated December i2, 
1972, and the Franklin Savings Bank Teller's Check counterfoil , 
dated Decch W 12, 1972, in the amount of $ 1,200.00, Exhibit "C-1", 
and my perscnal check bearing the same date in the amount of $ 500.00, 


Exhibit " C-2". 
Nothing was ever stated in “Liberty's” advertisement tnat 


acceptance of its offer of passage was limited or conditioned upon 


anything contained in the passage ticket. 


PEAINTIFF McQWUILLAN'S AFFIDAVIT - 9/23/1974, IN OPPOSITION TO MOTION. 
(APP.P.17) 
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At the tiie I paid my passage no tickets were shown to 
me nor did the travel agent of "Liberty" discuss with me any of 
the terms, weewieien conditions, agreements or limitations of 
my passage. In fact the tickets were delivered to me at a sub- 
pequent date and just shortly before sailing on the cruise. 

When I paid my passage fare in full at that time and place 
any"contract"between defendant and me was fully and completely 
consumated and finalized. We had had our meeting of the minds on 
the terms of the price I was to pay and the accomodations I was to 
receive, the dates and length of passage, and the ports of call the 
defendant was to carry me to. We had no agreement that defendant 
could thereafter change the terms of our "contract"by thereafter 
inserting in my passage ticket other terms, provisions, conditions 
agreements or limitations without my consent and without any con- 
sideration being provided for. 

The only other terms of the passage "contract" that could 
be implied would be that defendant would provide me with a safe, sea- 
worthy vessel properly outfitted with safe, seaworthy equipment, 
fittings and gear, and staffed by a competent, experienced, capable 
master, officers and crew. 

My party boarded the vessel in New York on February 3rd, 
1973. .Before boarding we presented ourselves with tickets at defencdc- 
ant's office on the pier and our tickets picked up by defendant. 

At no time thereafter did we ever see our tickets again. At no time 
were we ever asked to sign the tickets and in fact never did sign 
them. . 

My attorney has shown to me an exhibit attached to defend- 
ant's answer and included as defendant's "Exhibit DY in it's moving 
papers purporting to be part of my passage ticket contract. It is 
three and one half pages in length, printed in very large type and 
has as its heading the words:"TERMS AND CONDITIONS OF PASSAGE CONTRACT". 

I absolutely deny that I have ever seen or been given any such 
document, which measures approximately seven inches by ten Lnches 
in size. My attorney informs me that he has seen a similar document 
in the defendant's office and that it 1s apparently an office manual 


me 
or reference material. This document was never given toyas partof 


my ticket. on (APP. P.18) 


me Tee 


Upon my retunn to New York from the cruise I immediately 


notified defendant of my injuries by letter dated February 19, 1973, 


Exhibit"D". Defendant replied by letter dated March 6, 1973, in 
which it asked for a medical report and bills. Defendant did not 
in this letter or any subsequent correspondence inform me or my 


attorney that it was relying upon a@ one year Statute of Limitations 


- 4n which to maintain a law sult. See Exhibit "E", the affidavit 


of Harold I. Gold, Esq. and exhibits anned thereto. 

I still continue to suffer the after effects of the injuries 
received on defendant's vessel which..seriously interfered with my 
duties as Battalion Chief in the New York City Fire Department, and 
was a major factor in my subsequent retirement from active duty. 

I have fully, fairly and seuetetery stated the facts to 
my attorney and he informs me and I verily believe that I have a good, 
just and meritorious cause of action against the defendant. I intend 
to diligently proceed with this litigation and have demanded a jury 
trial herein. 


x 


BS. Ss a wie LY: pat Ce ene an 
Sworn to before me this)3’ i/ 

WILLIAM McQUILLAN 
day of September, 1974, 


NZ fp ; 
fe og LEA - 
Ag a i lila ll 


couD 
eats of Lis 


nr tae RIS 


wird ka Se SE, 
Couealssio enpres Juarch Ju, ade 


York 


aa (APP.P.19) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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WILLIAM McQUILLAN, 
: , Plaintiff, 
-against- ‘ 7h CIVIL 2300 
"ITALIA" SOCIETA PER AZIONE (M.1I.G.) 
DI NAVIGAZIONE, 
Defendant. 
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State of New York ) 
“County of Queens ) 5 i 
HARRY HARRIS, being duly sworn, deposes and 
says that he is the assistant manager of Liberty Travel Service locat- 
ed at 99-23 Queens Boulevard, Queens, N.Y. and that he made the 
travel arrangements for William McQuillan for the February 3rd, 1973 
cruise of the SS Michelangelo. ii bai Oe 
On January 10, 1973 Mr. McCuillan informed me 
by phone that he would very shortly ‘iia in and pay the balance of 
his passage fare and I then immediately pre 2d the tickets for in- 
advance of his arrival. At the same time I prepared the advice docu- . 
ments for transmission to defendant Italian Line herein. Although 
prepared on January 10, 1973, they were not delivered to him that 
day as he did not come in for them. In my letter dated September ll, 
1974, I stated that the, tickets were "issued" on that date, but clari- 
fying that means that they were "issued" in the sense of being pre- 
pared and made valid for passage, but they were not physically de- 
livered' or given to Mr. McCulllan on January 10, 1973. 
On January 12, 1973, he came into the office 
and paid the balance of his fare as shown by our office receipt and 


his cancelled checks. I have no recollection of when the tickets 


were physically delivered to Mr McQuillan and my records show no 


wy Sw, 


HARRY H end 


date of actual delivery. gen 


Qw 
Sworn to before me this HARRIS AFFIDAVIT- -£1/5/1974 USED IN 
OPPOSITION TO MOT ION FOR SUMMARY JUDGMENT. 


oe cay of November, (2974 
: (CCRC, 2 Mog (APP.P.20) 


—~TAPOLD 1. GOLD 


Notary bublie, Stare of New Yo 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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WILLIAM McQUILLAN, 
Plaintiff, 

-against- 74 CIVIL 2300 
"ITALIA" SOCIETA "Zi: AZIONE (M.z.G.) 
DI NAVIGAZIONE, : : 

Defendant. 
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State of New York §) 
COUNTY OF NASSAU) 

WILLIAM McQUILLAN, being duly sworn, deposes 
and says that he is the plaintiff herein and makes this affidavit 
in opposition to the motion for summary judgment herein. 

The passage tickets herein were not delivered 
to me at the time I paid the balance of passage fare on January 12h, 
1973. I thereafter made several phone calls to Liberty Travel 
Service for delivery of the tickets and eventually they were deliv- 
ered to me about a week before sailing on February 3rd, 1973. - 

I have carefully examined the form of passage 
ticket booklet used as defendant's Exhibit "A" and I do not find 
therein any words stating: 

2 "This contract ticket 1s issued by the Company and 

accepted by the ,pessenger on the following terms 

and conditions. 
as used and discussed in Murray-vs-Cunard S.S.Co. 235 N.Y.162, nor 
do I find the words stating: 

"It is mutually agreed that this contract ticket is 

issued by the Company and accepted by the passenger 


on the following terms ana conditions. 


&s used and discussed in Siegelman-vs-Cunard White Star Ltd., 


Y tld amet 4 Zip: ee 


Sworn to before me this ; WILLIAM McQUILLAN. 


end Cir.1955, 221 Fed.2, 189. 
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(-day of mreeber, 19747 
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WILLIAM McQUILLAN, : ee ag 
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Plaintiff, : = 
- against - . MEMORANDUM AND ORDER 
“ITALIA" SOCIETA PER AZIONE DI : 74 Civ. 2300 : 
NAVIGAZIONE, : 


ee ee FEY/YS3. 


HAROLD I. GCLD, ESQ. 
Attorney for Plaintiff 
10 East 198th Street 
-Bronx, New York 10468 


KIRLIN, CAMPBELL & KEATING —_ # 
Attorneys for Defendant 7s 2B 
* 120 Broadway Cc fo») 
New York, New York 10005 ~ bis 
By: _Iouis J. Gusmano © S 
John R. Geraghty — 
- Of Counsel = 


HENRY F. WERKER, D. J. 


we 


, This is but one more in a long line of "passage contract" 
i : ‘ 


cases reaching back at least as far as The Majestic, 166 U.S. 375 


(1897). Plaintiff and his wife were passengers on a Caribbean 


cruise on the defendant's vessel, the S.S.. Michelangelo. On 


& 
February 7, 1973, four days after the start of the cruise, the 


plsintiff was injured when a desk chair on which he attempted 


ta sit collapsed under him. 
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<2 . (APP. P. 32) 


erat t, Fir ene SSM eM Sy rem rr eosanii “he ie ppenenteten, Sworr WR Bhai. 
r righ sees Ly Me So us! oo Beh eee wre Ps be Pr ae ox, prstee o woe seat rears 7 


eyo Pasa WE We eP ie tee 


_° tah. ¢ rn Fy ‘ iat oiubage ar ne ee Es na gle th Ee —*. ac en 
oa portend pees cwar: (RSIS ; a be) Hie path re Pe 8 ut #3 eg tie 
geet Vogt Lan ne ma Don tore RATS es Rae tages 
¢ {? prebes A, are a 6* vite 
x F wa ‘ <2 F ; ‘ F 
: we fy nde ee eet ens oS ea : ; ” : : 
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35 Limited the time for bringing "suits meer? it the defendant to é Bai i 
at one year from the date of the injury. AR ck ie? 
Ba ay It is uncontroverted thet the plaintiff purchased | ea 4 
x os two: tickets in New York from a tzevel agent for a cruise aboare 
i Ae the §.S. Michelangelo from New Yer? to the Cay ibbeun and baci: ae 
* to New York. After making reservations and leaving a deposit . a 
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ie A ‘plaintife! s affidavit, wcre picked up by the defendant just - | Bis. 
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seas satisfied. In Sa cwasle tri, Judge Friendly analyzed in detail oie 
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the two distinct lines of passage ticket contract cases which 
have involved the issue of incorporation of the numerous terms 
and conditions which every steamship company seems to include 
in their passenger tickets. One line originates with the doctrine 
established in The Majestic and disallows incorporation, while ’ 
the other follows Judge Cardozo's opinion in Murray v. Cunard 
Steamship Co., 235 N.Y. 162 (1923) and allows incorporation. 
According to Judge Friendly: 
"(T]he thread that runs implicitly through 
the cases sustaining incorporation is that 
the steamship line had done all it reason- 
ably could to warn the passenger that the 
terms and conditions were important matters 
of contract affecting his legal rights."4 
After a detailed comparison of the ticket at issue 
in Silvestri with the forms used by other steamship cumpanies, 
Judge Friendly concluded that “the Italian Line's ticket alleged 
to effect incorporation fell below what could reasonably have 
been expected" since "nothing whatever was done to impress the 
importance of the terms and conditions upon the passenger." 
Silvestri, supra, at 17. The task for this court then is to 
determine whether the passage contract in issue meets the 
Silvestri standards. In order to make this determination, a 
detailed examination of the defendant's passage contract must 


5 
be made. 


As a starting point, it should be noted that the de- 
fendant in Silvestri and the defendant in this action are one 


and the same, the Italian Line. Thus, the defendant's new form 


af 
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of passage contract must be "significantly more eyce-catchir.y" 


than its old one. Although the plaintiff has gone into excru- 


ea cermey 


tiating detail to distinguish the Italian Line's new ticket 


from the Silvestri ticket and other tickets where incorporation 
6 


was found, it is the court's conclusion that the new passage 


22 ee 


contract meets the standards set out in Silvestri, i.e., it is 


ay were 
, 


Significantly more eye-catching, and it reasonably communicates 


to the passenger the fact that the terms and conditions are 


} , . 

a important matters of contract affecting his legal rights. 
, In Silvestri, supra,at 14, the ticket was described 
* 

> as follows: 

° [A] box bore in the upper right hand corner 

: the words: 

' Biglietto Di Passagio 

. Passage Contract 

, followed by an identifying number, and in 

i the lower right hand corner the validating 


stamp of the issuing travel agent. Almost 
all of the captions in the 'box' were in 
capital or bold face letters, the major 
' exception being the following statements, 
° which appeared in the upper left hand cor- 
ner of the ticket in ordinary lower-case 
one-cighteenth inch type: 

Il presente biglietto di Ppassagio 

e soggetto alle condizioni stampate 

sulla copertina e sui fogli n° 1 

@ 2s 

Subject to the conditions printed 

on the cover of this ticket which 

form part of this contract. 
The inconspicuousness of these statements 
was increased by the fact that they were 
squeezed immediately below a caption in 
bold face and to the left of one in capital 
letters. The two "leaves" which are an 
integral part of the coupoa retained by 
the passenacr were headcd "TERMS AND 
CONDITIONS" in bold face. Then followed 
35 numbered paragraphs in very small print." 
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’ kindly reyuested to read the conditions of 


Pehe" pertion of the passage contract in the 

case at bax is «icintantiauily the same as that in Silvestri. 
Inexplicably, ch. printing in the upper left hand corner is | 
in even salle. ictoe than that in Silvestri. Also, the words 
"terms anc concicions: pages 1 through 6" appear in small type -+ 
at the bottom riaht of the ticket. However, there are significant 
differences. The terms and conditions are no longer printed 
on "leaves" attached to the ticket portion. Instead, they are 
contained in an ctlong booklet, bound at the left edge which 
has a cover, foliocwed by 6 pages of terms and conditions, and 
then the "ticks" and several copies. 

Acros= ‘he top of the cover of the Passage contract 
in white letterin: on a blue background appear the words "Italian 
Line," "Italia Soc. Di Navigazione-Genova," and "Italmar." Slightly 


below these words, and in the center appear the words "Ships of 
Italian Registry." Approximately 3/40 of an inch below that line 
is a logotype consisting of three anchor Gevices arranged in a 
horizontal pattern approximately 5-1/8 inches in width and 2-3/8 
inches high. Superimposed on this logotype in Italian, English, 
Spanish and Portugese, in black lettering approximately 9/60 

of an inch high, are the words “passage contract." Just below 
the logotype printed in two columns, the left hand column in 
Italian ani the right hand column in English, in white lettering 
on the blue background, and in clearly legible type appears the 


following: 


Terms of Passage Contract. Passengers are 


| 
| 
| 
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this contract before eccepting. 

"Italia," Societa per Azioni di ''aviscczione, 
hereafter referred to as "the Company," 
agrees to provide (continucd page 2) 


The worcing continues onto the second page in smaller but 
still legible type: 
the transportation described herein to the 
person or persons named herein, subject to 
the terms set forth in this passage contract, 
printed on this page and on pages 3, 4,.5, 6. 
Pages 2, 3, 4, 5 and 6 then go on to state 16 "articles" 
containing the terms of the contract. These terms are printed 
in a two column approach, the left hand column in Italian and 
the right hand column in English. The printing is small, but 
legible, and the title of each article is printed in bold face 
and in larger type. 


Tuc phy,sical arrangement of the passage coutract 


described above is similar to that in Lipton v. National Hellenic 


American Lines, 294 F. Supp. 308 (E.D.N.Y. 1068), and although 


s 


the warning on the cover of the Lipton ticket was phrased in 
stronger waseke® I have concluded that this passage contract 
reasonably communicates the importance of the terms and conditions 
to the passenger and therefore they are incorporated into the 
Gaia” . 

The finding that the terms and conditions were in- 
corporated into the contract does not necessarily mean that 
defendant's motion for summary judgment should be granted, for 


there are other issues which must be examined including the 


validity of Articles 13 and 14 of the passage contract, and 


es ‘ (APP. P. 37 ) 


a 


r 
¢ 
i 
‘ 
’ 
x 


Pere. ae. eee” 


WALLA PNY 4 eee 2 ed ea) Be, a 


whether certain auctions taken by the defendant subsequent to 
the filing of the plaintiff's notice of claim estop the defendant 
from asserting the time limitation conditions as a defense. 
These issves present the additional problem not raised by either 
party, of what law should be applied in determining these issues, 
since the passage contract contains the following provision: 

Art. 16 - Suits 

Unless otherwise provided herein, all con- 

troversics arising out of this passage 

contract shall be determined according to 

Italian Law, and any suits brought against 

the Carrier may be brought only before the 

judicial -uthority of Italy. 
Preliminarily, it should be noted that this is not a case 
governed by Erie R.R. v. Tompkins, 304 U.S. 64 (1938), and 
Klaxon Co. v. Stentor Electric Mfg. Co., 313 U.S. 487 (1941). 
The alleged “ort as committed on the high seas and involves 
a defense based on a contract made in New York, by a New York 
plaintiff, with performance there and on the high seas. Thus 
“the substanative law to be applied [including choice-of-law 
rules] is the ‘general maritime law' of which the ultimate 
expositor is the Supreme Court of the United States." Jansson 
v. Swedish American Line, 185 F.2d 212, 216 (lst Cir. 1950); 
Siegelman v. Cunard White Star, 221 F.2d 189 (2d Cir. 1955). 

It must now be determined what choice sa rule 


0 
would be applied under the "general maritime law." This | 
} 


question leads into the often confusing and sometimes metaphysical 


principles of conflict of laws. 


In Siegelman v. Cunard White Star, 221 F.2d 189, 192 


P . ( APP. P. 38 ) 
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(2d Cir. 1955), the passage contract contained a clause pro- 
viding "All questions arising on this contract ticket shali 

be decided according to English law with reference to which 

this contract is made." Judge Harlan concluded that the 
validity and interpretation of the contract were governed by ’ 
English Law since "(t]he language of the clause, covering 

‘all questions,' indicates that validity as well as inter- 
pretation is embraced." Siegelman, supra, at sei.” This | 
was taken to represent the intention of the parties even eee” 
though the contract was a contract of isiliiaes The 


pertinent clause in the case at hand is different from that 


in Siegelman since it is prefaced with the words "Unless 


_ 


otherwise provided herein" (emphasis added). Articles 13 and 
14 of the passage contract (notice of claim, and time limit 
on claims] specifically refer to claims where section 4283A 
of the Revised Statutes of the United States shall apply (46 
U.S.C.A. § 183b (1970)). Thus, following the reasoning in 
Siege!man, the statutory law of the United States, not Italian 
law,would be applied to determine the validity of Articles 13 
and 14. § 
Other cases, however, treat the intention of the 
parties as only one factor to be considered and instead, apply 
a “grouping of the contracts" or "center of gravity approach." 
. See, e.g.,-Jansson v. Swedish Sieeahinite Lise, 285: F.2d:-2i2 ‘2é 
Cir. 1950); Pisacane v. Italia Societa Per Azioni Di Navigazione, “ 
219 F. Supp. 424 (S.D.N.Y. 1963); Caruso v. Italian Line, 184 
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4 Sups. 862 (S.D.N.Y. 1960); Fricke v. Isbrandtsen Company, 

£ 151 F. Supp. 465 (S.D.N.Y. 1957); McCaffrey v. Cunard Steamship 

, Company, 139 F. Supp. 472 (S.D.N.Y. 1955); .Mulvihill v. Furness, 
Withy & Co., 13€ F. Supp. 201 (S.D.N.¥. 1955). Cf. Naveqacion Gova, 

i S.A. v. Mutual Boiler & Machinery Ins. Co., 50 Am. Mar. Cas., 

} 650, 653 n.l (S.D.N.¥. 1972); Liverpool & Great Western Steam 

Co. v. Phenix Ins. Co., 129 U.S. 397 (1889). This approach 


has been applied even when specific reference has been made in - 


Te 
4 


the contract to section 4283A of the Revised Statutes of the” 


_-*._ a * 
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United States. See Mulvihill, supra; Fricke, supra. 
As already discussed, the plaintiff in this case 
is a New York citizen, the contract was entered into in New 


York, the cruis originated in New York, and the alleged tort 


was committed on the high seas. Thus it appears that whether 
the intention of the parties co.,“lict rule or the "group’. r 
of contracts" or "center of gravity" approaches are applied, 


the validity of the contract provisions must be determined 

‘ by the "general maritime law" of the United sini The 
applicable statute, 46 U.S.C.A. § 183b (1970) was enacted by 
Congress and its validity has repeatedly been Mieke. See 


Ager, supra, at 1188; Jansson, supra, at 221; Schwartz v. S.S. 
Nassau, 345 F.2d 465 (2d Cir.), cert. denied, 382 U.S. 919 
(1965); Scheibel v. Agqwilines, 156 F.2d 636 (24a Cir. 1946); 
Moore v. American Seantic Line, 30 F. Supp. 843, 845 (S.D.N.Y. 


16 
1939). 


One final issue remains to be determined and that 
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is the question whether the actions taken by the defendant 
subsequent to the plaintiff's filing of a notice of claim 
estop the defendant from asserting the time limitation 
17 

conditions in the passage contract. Upon his return to New 
York the plaintiff notified the defendant of his injuries by 
letter and asked for compensation. On March 6, 1973, the 
manager of the defendant's claims department acknowledged 
receipt of the plaintiff's request for compensation. The 
letter written to the plaintiff also contained the foliswing 
statements: 

While our doctor could not find any 

objective symptoms resulting from this 

incident, we would gr.atly appreciate 

your remitting to us a report from the 

doctor presently treating you and any 

medical or other bills encountered in 

this connection. We shall then be in 

a better position to evaluate your 

demand. 

In the meantime, please note that 

the above is written without prejudice 

to any of our rights under the Passage 

Ticket or otherwise and must not be 


construed as an admission of liability 
in the premises. 


On May 3, 1973, a copy of the de“ 4--:t's letter to the 
plaintiff was sent to the plairtiff's lawyer. 

There were several other items of correspondence 
between the two parties including: a letter from plaintiff's 
attorney to defendant on May 18, 1973, in which the attorney 
sent a copy of the plaintiff's doctor's report and offered 
the defendant an opportunity to have the plaintiff examined 


by defendant's physician; a reply by the defendant asking for 


‘ 
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? cuapies of the Finalized bills, reserving the right to examine 

a 

q the plaintiff, and stating that "this is written to you with- 

; out prejudice and should in no way be deemed an admission of 
Liability in the premises, or otherwise"; a letter from plain- 

» tiff's attorney to defendant on March 25, 1974, in which a ’ 

t bill for x-rays was enclosed and which inquired whether the 

, defendant intended to waive a physical examination of the 
defendant; and finally, a letter from the defendant to the 

: Plaintiff on April 1, 1974, informing the plaintiff that the 


one year limitation in the Passage Ticket for bringing suit 
, had expired. This last letter was the first time that the 
adcsfendant had mentioned the one year limitation. 
The facts presented do not establish an estoppel. if 
The letters sent by the defendant were written "without 
prejudice" and contained a denial of liability. There were 
. no promises or offers of settlement or other representations 
made which would support the plaintiff's estoppel maha” 
“The most that can be said is that defendant did not remind 
plaintiff through his attorney of the one-year deadline, and 
clearly the law imposes upon him no obligation to do so.” 
Johnson v. Swedish Transatlantic Lines (Rederiaktiebolaget 
Transatlantic), 368 F. Supp. 613 (S.©.N.Y. 1974). : | 
The defendant's motion for summary judgment is 


granted. 


SO ORDERED. 


Dated: New York, New York 
ai November 18, 1974 ns 
3 ; Ling wher ww 
i s. D. whe 
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NOTES 


The applicable provisions of the passage contract read 
as follows: 
Art. 13 - NOTICE OF CLAIM 
(a) The Company shall not be liable for 
any claim for loss or injury unless written 
notice thereof with full particulars shall 
be lodged with the Company or its agents 
within six (6) months from the day when 
the death or injury occurred in respect 
of any claim where Section 4283A of the 
Revised Statutes of the United States 
shall apply. 


Art. 14 - TIME LIMIT ON CLAIMS 

Suit to recover on any claim against the 
Company shall be instituted: 

(a) As to claims mentioned in subdivision 
(a) of Article 13 above, within one (1) 
year from the day when the death or injury 
eceurred. «- ss 


It is conceded that the plaintiff gave notice of his 
claim within the six month PeEAOG. 


Cases where incorporation was 40t allowed include: 


‘La Bourgogne, 144 F. 781 (2d Cir. 1906); The Minnetonka, 


146 F. 509 (2a Cir. 1906); »Smith v. North German Lloyd 
S.S- Co., 151 F..222 (2a Cir: T967%5 Bror v. North 
German Lloyd, 69 F.2a 88 (2d Cir. 1934) ° Maibrunn v. 
Hamburg-Amcrican S.S. Co., 77 F.2d 304 (.d Cir. 1935); 
Bellocchio v. italia Flotte Riunite, 84 F.2d 975 (2d 
Cir. 1936); The > Kungsholm, 66 F.2a 703 (20 Cit... 2936): 
Silvestri, supra; Owens Vv. Italia Societa Per Azione 
Navigazione Genova, 334 N.Y.S.2d 789 (Civil Court 1972), 


aff' aff'd, 347 N.Y.S.2d 431 (Sup. ct. lst Dept. 1973). 


Other cases following the Murray doctrine include: 
Baron v. Compagnie General Transatlantiauc, 108: F.24 


21 (2d Cir. 1539); Foster v. Cunard White Star,'121 


F.2d 12 (2d Cir. i941); Geller v. Holand-A..-rica _Line, 
201 F. Supp. 508 (S.D.N.Y.), aff'd, 298 F 2a 618 

(2d Cir. 1961), cert. denied, 370 U.S. 91 (1962); 
Lipton v. National Hellenic Amorican Lines, 294 F, 


Supp. 308 Ch. D.N.Y. 1968); Miller v. Lykes Bros. S.S. 
Co., 467 F.2d 464 (5th Cir. 1972). 


Silvestri, supra, at 17. 
At this point I feel it appropriate to note my agree- 
ment with Judye sgiauaicadie Statenent in Silvestri that: 
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"To be sure, it can be said that all this is legalism, 
since Silvestri should have known the Italian Line had 
not gone to the trouble of printing the terms and 
conditions for the fun of it ana would not have read 
them no matter what was said; and we confess some doubt 
how far the intensity of ticket reading by steamship 
passengers correlates with the Strength of the invita- 
tion to indulge in it." 


Plaintiff has submitted for. the Court's inspection photo- 
static copies of the tickets at issue in Siegelman v. 
Cunard White Star, 22] F.2d 189 (2d Cir. 1955); Geller, 
Lipton, and the Original ticket from Silvestri. Plaintiff 
Titerally makes a line by line analysis of these tickets 
in reference to size, type, print and format. 


The following statement appears on the cover of the 
Lipton ticket: "Important Notice. Each passenger should 
carefully examine this ticket, particularly the conditions 
On pages 2, 3, 4 and 5." The top of the second page 
is headed "Conditions of Contract." Preceding the con- 
ditions is a statement which reads: "Notice: the 
Passenger's attention is particularly directed to the 
terms and limitations appearing on this and the following 
pages of this contract." The coupon part of the ticket 
is marked: "Subject ‘to the conditions of contract on 
Pages 2-3-4-5," 


The type of passage contract booklet used in this case 
and in Lipton was also found to Satisfy the Silvestri 
Standards by then District Judge Gurfein in Ager v. D/S 
A/S Den Norske Afrika-0G Australielinie Wilhelmsens ~ _ 
Dampskibsak-Ticselskab, 336 FY. Supp. 1187 (S.D.N.Y. 1972), 
although summary Judgment was denied because the plain- 
tiff claimed that he never received the ticket. 


In Siegelman, then Circuit Juage Harlan, characterized 
the question as "not a question of choice of laws, pro- 
Pperly speaking, but rather a guestion of the division 


of competence between federal and state authority." Id. 
at 132. ae 


In Jansson, the Court noted that "In developing and 
formulating-'‘approved rules of the general maritime law, ’ 
the federal courts are necessarily confronted, from time 
to time, with choice of law problems,; and the rules for 
determining such choices becone themselves a part of 
the general maritime law as understood and applied in 
the United States." 185 F.24 at 218. As of the date 
of Jansson, there were no Supreme Court cases on the 
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* question so the court examined other federal precedents. 
In the case at bar, other federal precedents - usually 
involving similar personal injuries to passengers - were 
examined to determine the issves of incorporation, choice 
of-law rules, and estoppel. 


11. In Siegelman, the issues involved the validity and interpretation 
of the contract provisions, not whether the provisions were infact , 
= ° incorporated into the contract. The court cited Foster 
v. Cunard White Star, 121 F.2d 12 (2d Cir. 1941) tor the 
Proposition that the entire ticket constituted the con- 
tract. This was explained in Fricke v. Isbrandtsen Com- 
pany, 151 F. Supp. 465, 468 (S.D.N.Y¥. 1057) as follows: 
"In the Sie-elman case, all of the incidents with respect 
to the making of the contract took place in the United 
States. Accordingly, the court could feel itseif free 
to apply American contract notions in a choice of law 
context. This it did, supporting its finding of a 
provision by an earlier case [Foster] which hele a 
v steamship ticket to be a contract as a matter of substan- 
tive law." (footnote omitted). See also Jansson, supra, 
. at 219. In the case at bar, the Issue of incorporation — 
: has alreedy been discussed, supra, and it should be 
noted that as with the otner issues on this motion, the 
“general maritime law" of the United States was applied, 
‘ not Italian law. 
Ti2 restatement (second), Conflict of Laws, Section 
187, Comment b, takes the position that choice of law 
provisions in adhesion contracts are usually respected, 
but will be scrutinized with care. See also the dis- 
cussion of the restatement (second) position and the 
recent case of the Brenen v. Zapata Off-Shore Co., 407 
U.S. 1 (1972) in Prébbiec, Choice of Law to Determine the 
Validity and cffect of Contracts: A Comparison of English 
and American Approaches to the Conflict of Laws, Part i, 
58 Cornell L. Rev. 433, 514 (1973). 


12. Judge Frank filed a dissent in Siegelman in which he 
severely criticized adhesion contracts. See 221 F.2d 
at 204-206 and authorities cited therein. 


13. More modern approavhes to conflict of laws questions 
speak in terms of "qovernment interests." See, e.g., 
Auten v. Auten, 308 N.Y. 155 (1954); Intercontinental 


Planninu Corp. v. Davstrum, 24 N.Y.2d 372, 300 ‘!.¥.8.24 


B17 (15969); Prebble, supra, note 19. Under such an 
approach, the law of the United States would still be 
applied here. See the discussion of 46 U.S.C.A. 6 183b, 
infra. _ el 
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14. The statute states in Pertinent part: "(a) It shall be 
unlawful for the manager, agent, master, or owner of 
any sea-going vessel (other than tugs, barges, fishing 
vessels and their tenders) transporting Passengers or 
merchandise or Property from or between Ports of the 
United States and foreign ports to provide by rule, 
contract, regulation, or otherwise a shorter period for 
giving notice of, or filing claims for loss of life or 

. bodily injury, than six months, and for the institution 
of suits on such claims, than one year, such period for 
institution of suits to be computed from the day when 
the death or injury occurred." 


15. In Mulvihill v. Furness, Withy & Co., 136 F. Supo. 201 (S.D.N.Y. 
1955) the court noted that: "It has been declared that the Purpose 
of the relevant statute, 46 U.S.C.A. § 183b, is to regulate the 
‘relationship between a cammon carrier of passengers and Passengers, ' 
to remedy abuses which had arisen through the efforts of shipowners 
engaged in commerce carriage to limit unreasonably their 
obligations, and that 'the Congress has created a new 
Public policy as to what it thinks to be reasonable, just 
and fair. It has arbitrarily set a Period of time within 
which suit must be commenced.'" Id. at 207 (footnote 
omitted). 


16. The conflict of laws issues discussed herein are of 
more than mere academic interest. Ii Italian law were 
held to apply, the validity of the time limitation 
conditions would be questionable. See Pisacane Vv. Italia 
Societa Per Azioni Di Navigazione, 215 F.Supp. 424 (S.D.N.Y. 
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17. This issue like the other issues in this case will be 
determined according to the "general maritime law" of 


the United States and not Italian Law. See Siegelman, 
Supra, at 194 and Judge Frank's dissenting opinion at 
199, - 


18. See Scheibel v. Agwilines, 156 F.24 636, 638-39 (2nd 
Cir. 1946); Born v. Norwegian America Line, 173 fF. Supp. 


33, 34-35 (S.D.N.y. 1959) (Weinteld, J.); Sieqelman v. 
Cunard White Star, 221 F.2d 189, 197-98 (2nd Cir. 1965). 
In born, although Norwegian law governed, Judge Weinfeld 
couciuded that there was no waiver or estoppel "as (they 
are) known to American courts." 173 F. Supp. at 34. In 
Siegelman, English law was applied and no estoppels found. 
Judge Frank, in his dissenting Opinion, would have found 
an estoppel under "federal and New York decisions." 221 
F.2d at 199. However, the facts in Sicselman presented a 
much stronger case for the plaintiff there since settle- 
ment offers had been made and the defendant had told the 


Plaintiff that it was not necessary to commence an action. 


19. Even thovgh the court in Johnson applied Swedish law, 
the conclusion as to the estoppel was reached after 
“studying the exhibits and both Swedish and Awerican law 
on the subject." 368 F. Supp. at 612. Contra, McCaffrey 
v. Cunard Steamship Company, 139 F. Supp. 472, 474-75 
(S.D.N.Y. 1955) (summary Judgment denicd, English law 
applied). 
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|| UNITED STATES DISTRICT COURT | 
| SOUTHERN DISTRICT OF NW YORK \ | 
| WILLIAM McQUILLAN ra 
| Plaintiff : 74 Civil 2300 (HFW) 
|| -against- 

JUDGMENT 


| 
| "7paLTA" SOCIZTA PuR AZIONE DI | 
| NAVIGAZIONE | 
| Defendant ; a 
| 

| 


Defendant having moved the Court for sumuary judgment pursuant 
to Rule 56, of the Federai Rules of Civil Procedure, and the said 


motion having come on to be heard before the Honorable Henry F. 


| Werker, United States District Judge, and the Court thereafter on 
November 19, 1974, having handed down its memorandum opinion granting | 

| the Said motion, it is, <a cae 
ORDERED, ADJUDGED and DECRZZD: That defendant "ITALIA" seni 

| PER AZION# DI NAVIGAZIONE, have judgment against plaintiff WILLIAM 


| MCQUILLAN, dismissing the complaint. 


November 21, 197 


— 
| Na seg }. be. ghardf _ 
) ee : aa / 


| 

| Dated: New Yor«, N.Y. Ee 
| 
| 

| _, JUDGMENT DISMISSING COMPLAINT ON MOTION FOR SUMMARY JUDGMENT. 
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WILLIAM McQUILLAN, 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Plaintiffr- 
Appellant ur PLAINTIFF-APPELLANT'S 
, . NOTICE OF APPEAL | 
-egainst- 
74 CIVIL 2300 
"“TTALIA-SOCIETA PER AZIONE 
DI NAVIGAZIONE, ( H.F.W. ) 
Defendant- 
Appellee. 


PLEASE TAKE NOTICE that the Plaintiff-Appellant 
above named hereby appeals to the United States Court of 
Appeals for the Second Circult from the memorandum and order 


! 


of the Hon. Henry F. Werker, Judge of the United States District 


Court for the Southern District of New York, dated November 18th; 
1974, and docketed in the office of the Clerk of the within | 

| 
Court on November 19th, 1974, granting defendant's motion for 


' 


summary judgment, and from the judgment of this Court dated 
and docketed November 21, 1974, granting judgment to the def- 
endant against the plaintiff dismissing the complaint, and 
this appeal is taken from each ana every part of said memoran- 
um, order and judgment as well as against the whole thereof. 
Dated: New York, December 18th, 1974, 


Yours, etc., 


HAROLD I. GOLD, 
Attorney for William McQuillan, 
Plaintiff-Appellant, 
No. 10 East 1Xth Street, 
Bronx, N.Y. 10/68, 
TO: 212-367-4441. 


Hon. Raymond F. Burghardt, 
Clerk of the Unlted States District Court, 
Southern District of New York, 


Kirlin, Campbell & Keating, rsqs., 

Attorneys for "Italia"-Stcieta Per Azione Di Navigazione, 

DefendanteAppellee, 

No. 120 Broadway, 

New York City, N.Y. 10005, 

212-732-5520. ‘ ae a 
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HON. HENRY F. WERKER, D.J. 


a ears 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YO 
WILLIAM McQUILLAN, é 

Plaintiff, 
© Pa aries 
- against - $ MEMORANDUM 

"ITALIA" SOCIETA PER AZIONE DI : 74 Civ. 2300 (HFW) 


NAVIGAZIONE, 


Defendant. 


HENRY F. WERKER, D. J. 

Plaintiff's motions for reargument rehearing and 
redetermination are denied. An examination of plaintiffs 
moving affidavit does not disclose any new facts or circum- 
stances nor does it advance any arguments which were not 
heard fully upon the original motion. The case of Owens v.- 
Italia Societa, 70 Misc.2d 719, 334 N.Y.S.2d 789 considered 
and cited by me in my initial decision (footnote 2), was 
decided upon the Silvestri v. Italia Societa, 388 F.2d 11 
CA 2a 1968, format which is not the form used here. 

SO ORDERED. 

Dated: New York, New York 


December 18, 1974 
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MEMORANDUM & ORDER DENYING PLAINTIFF'S MOTION FOR RE-ARGUMENT. 


(APP. P.51) 


en 


ies 
” . 


af be us =%. wi. 


i 
ty 5B. 
tte 


e,° 
oo whe 


a 


fi: — . : P 4. i > e ~’ *~ 

i UNITED STATES DISTRICT COURT 

| SOUTHERN DISTRICT OF NEW YORK “e: 

oe 2 ee Se eo 2 One 6. 8-6, or eg 

ki. "\. WILLIAM McQUILLAN, «ahd a3 

i Plaintiff- | se ten ak 2 
BE: Appellant PLAINTIFF -APPELLANT'S : 

(cae : AMENDED NOTICE OF APPEAL | ; 
ae against- . ’ oe Sse 
Lien? ‘ 74 CIVIL 2300- (H.F.W. a 
we “ITALIA"-SOCIETA PER AZIONE DI = eRe Sy 
vifie.’ . ‘NAVIGAZIONE , i ne Re ee a 0 ate fo ES 
eae Defendant - oy Seer a ee Ee! 
Mes Appellee. ht ae aaa 4% oqig.. 1 seme 
RL Sein re Gp te i as a apr ee ee x . : 3,3 oie S's a 
“ae § . . : : ~~ 
nh SiRS: 33 eRe ne : 4 
ee PLEASE TAKE NOTICE that the plaintiff-appellant above named | 
; Ae "hereby appeals to the United States Court cf Appeals for the Second 


eo ee, Sa RO i. og a ai 


2! .° Cireuit from the memorandum and order of the Hon. Henry F. Werker,. 


oe a Judge of the United States District Court, Southern District of New. 
ty h York, dated November 18th, 1974 and aoctinited in the office of the Fok : 
etse! Clerk of the within Court on November 19th, 1974, granting defendant's is 
rat motion for summary judgment, and from the Judgment of this Court dated % 

d and docketed November 21, 1974, granting judgment to the defendant 
Re against the plaintiff dismissing the complaint herein, and from the ’ 
ey memorandum and order of the said Hon. Henry F. Werker dated Decemba 18, - 


at % 1974 and docketed December 23,1974, denying plaintiff's motion for. 


33 oe ‘reargument, rehearing and redetermination of the said motion fer 22> ¥ 
a oo oy oe 
ios. summary judgment, and this appeal is taken from each and every part — 

om 


we ".. Of said above memorandums, orderss and judgment as well as against 
eat - the whole of each thereof. . 


rczy* Dated: New York, December 26th, 1974, 


‘ , Se ons, bn 
bey aerate % fo Ae ab ere | 
hl ’ Pig 0 8s a 
beg You etc, “va 
Pict aX w—Kapel of &. eT. 


ee * HAROLD I. GOLD, “ 
thse. a, Attorney for William McQuillan, -. > 
gee. Plaintiff-Appellant, ay 
mae .. No. 10 East 198th St.° ae “ 
te,, Bronx, N.Y. 10468, hee Ai 
dey TO: 212-367-4441 or dS ¥ 
iat Hon. Raymond F. Burghardt, Hats ee 
y=" -© Elerk of the United States District Court NE ge Rrra 3 
Sts Southern District of New York, tt a tyne Rey! A he 
a : x i : vy aA * ji yy 
oy ."i4, Kirlin, Campbell & Keating, Esqs. : PSR, Ge Spade 
“>. Attorneys for “Italia"Societa Per ”azione Di ‘Navies ZLON2s , nat? ~ pe 
s~*. Defendant-Appellee, oa : ne Me 
ta. “"* No. 120 Broadway, . oe me ee i i AE ER, Re ar a 
ty Mem York, MY. 10005, ie ig bg eighth Pee ese % 
Scheme te RO sais NE ‘A TRUE COPY 
Se eee : ee oF ae oe ‘aay a thy Clerk’ : 
_ wet : Mt. % Me Mean 
gy 2, - FLANTIFR - “APPELLANT” 5° AANENDED ‘hOTICE OF Se BY 
rh ee. oes ee ee ee er et ~~. Deputy Clerk 
ee ay .- *, Soe i et r ‘ 
emp pet ed tts Ss SP cmb ly (MBPS P. ».52) + teen 


~ 8 be. © Pe Wang) Kerk rk we” Pe ee ee ee ee ae a. Rat tt Ses eiets eoe a | 


